
G.R. CASE NO. 811 of 2017

IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE,
UDALGURI, ASSAM.

             G.R. CASE NO. 811 of 2017
    (U/S- 25(1-B)(a) Arms Act)

   STATE

   -VS-

SRI  PONE BASUMATARY

---------Accused person.

Present:  Shri Nilakshi Lahkar, A.J.S.

Advocate for the Prosecution : Mr. A. Pourel

Advocate for the Defence : Mr. R. Khaklari

Evidence recorded on  :      17.10.17, 06.11.17, 30.11.17,  

  17.01.18, 13.02.18, 10.04.18  

    and 03.05.18.

Argument heard on   :     11.06.2018. 

Judgment delivered on  :       14.06.2018.

                                  
         

J U D G M E N T

1. Briefly the prosecution case, is that, the informant Narendra Debnath,

Insp./GD of 210 BN COBRA, has lodged an FIR before the Mazbat police

station  on  07.07.2017  stating  inter-alia  that  they  had  received  an

information  from their  internal  source  that  there  was  one  cadre  of

National Freedom Fighter of Bodoland (NFFB) coming to Mazbat area

from Bombay center. On the basis of reliable input team No. 10/210
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COBRA and one Section of Assam Police of Mazbat PS launched the

SADO operation in Bombay center near Pagla river in afternoon hours.

During operation joint party apprehended 1 cadre of National Freedom

Fighter of  Bodoland (NFFB) namely Pone Basumatary @ Lambu and

recovered two country made pistol, one sharp weapon, one polythene,

one rope and one carry bag from his possession. Thereafter they took

the  accused  person  to  Mazbat  PS.  During  joint  interrogation  it  is

revealed that he was involved in extorting the money on the name of

National Freedom Fighter of Bodoland (NFFB) and he joined the NFFB in

January, 2017 and does the all unlawful activities like posses of illegal

arms and ammunitions. Hence this case.

2. After receiving the aforesaid FIR the Officer-in-Charge of Mazbat Police

Station  registered  a  PS  case  vide  Mazbat  PS  case  no.  39/2017

registered  u/S  25(1)  (a)  Arms  Act,  R/W  Section  10/13  UA(P)  Act.

Investigating  Officer  investigated  the  case.  During  the  course  of

investigation  the  I/O  prepared  the  seizure  list.  Prosecution  sanction

was obtained and opinion of  Armourer  was  collected. The arm and

ammunitions  were  sent  for  expert  opinion.  After  completing  the

investigation  the  Investigating  Officer  submitted  the  charge  sheet

against the accused Pone Basumatary 25 (1) (a) Arms Act. 

3. Necessary  processes  were  issued  for  causing  appearance  of  the

accused before the court. Accordingly the accused was produced from

judicial custody. The copies of relevant documents were furnished to

the accused. Considering the material on record, charge u/S 25 (1) (a)

Amrs Act has been framed against the accused person. Thereafter, the

ingredients  of  charge   u/S  25  (1)  (a)  Arms Act  was  read  over  and

explained to the accused person to which he pleaded not guilty and

claimed to be tried.

4. During the trial the prosecution has examined as many as eight (8)

PWs  including  Investigating  Officer  to  bring  home  the  case.  The

accused person has been examined u/S 313 Cr.P.C wherein he denied

the prosecution case totally.  No witness has been examined by the
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defence.  For  clarity  of  discussion,  point  for  determination has been

framed. 

5.  POINT FOR DETERMINATION OF THE CASE   :

I. Whether the accused on 7th day of July, 2017 at afternoon

hours when COBRA army had launched operation at Mazbat

area under Mazbat PS was found in possession of fire arms

i.e two country made pistols and one sharp weapon and

thereby committed the offence punishable u/S 25(1)(a) of

Arms Act?

6.  DISCUSSION, DECISION AND REASONS FOR THE DECESION: The

prosecution had examined as many as eight (8) witnesses:

PW 1 Sri Narendra Deb Nath (Informant)

PW 2 Sri Alush Baumatary

PW 3 Sri Simsan Narzary

PW 4 Sri Raju Gautam

PW 5 Sri Makwana Pintu Bhai 

PW 6 Sri Billeswar Kalita

PW 7 Sri Lankeswar Narzary and 

PW 8 Sri Dimpal Goyari

7. PW 1 Narendra Deb Nath, the informant herein this case has deposed

in his deposition that he knew the accused person. On 07.07.2017 they

had received an information from their internal source that an NFFB

was coming towards Mazbat area. After getting information their 210

Cobra team along with  the Assam police  of  Mazbat  PS  had lodged

SADO  operation  near  Paglanadi.  During  their  operation  they  had

restrained the accused Poney Basumatary, who was the member of

NFFB. They had recovered two country made pistol, one sharp weapon,

one polythene, one rope and one carry bag from the possession of the

accused  person.  After  interrogation  they  had  handed  him  over  to

Mazbat PS. During interrogation they came to know that the accused
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had  involved  with  extortion  of  money  in  the  name  of  NFFB  and

unlawful  activities  like  illegal  arms  and  ammunitions.  PW1  has

identified the FIR as Exhibit 1 and Exhibit 1 (1) is his signature. He has

also  identified  the  seizure  list  as  Exhibit  2  and Exhibit  2  (1)  is  his

signature. 

8. During cross examination PW1 has stated that they were 14 of them at

the time of raiding the area. He could not remember the time when the

accused  was  apprehended.  After  apprehending  the  accused  was

directly produced before the O/C, Mazbat PS. He had written the FIR in

their camp. He had signed on the seizure list at Mazbat PS. He had not

seen  the  seized  articles  before  the  Court.  Rests  of  his  cross

examination are the suggestions which he has denied.   

9. PW2 Alush Basumatary and PW3 Simsan Narzary have stated in their

evidence that they did not know anything about the incident. 

10. PW4 Raju  Gautam has  stated  in  his  deposition  that  he  knew the

informant as well as the accused person. On 07.07.2017 he was posted

at 210 Cobra battalion, Mazbat CRPF camp. That day while they were

on duty, they saw that the accused was coming from Bombay center

with one bag in his hand. They immediately stopped him and checked

his bag. While checking the bag, they found a county made pistol and

other articles. He had seen the seized articles before the Court. PW4

has  identified  the  seizure  list  as  exhibit  2  and  Exhibit  2  (2)  his

signature. He has also identified the Material Exhibits “A”, “B”, “C”, “D”

and “E”. 

11. During  cross  examination  he  has  stated  that  on  the  day  of  the

incident  they  were  10/15 numbers  of  members  in  their  party.  After

restraining the accused, they took him to Mazbat PS and handed him

over to Mazbat PS. The specific place of arrest was No. 2 Kadabil. Rests

of his cross examination are the suggestions which he has denied.  
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12. PW 5 Makwana Pintu Bhai has stated in his deposition that he knew

the  informant  as  well  as  the  accused  person.  The  occurrence  took

place in the month of July, 2017. The place of occurrence was 15 KM

distance away from their camp. They had received an information from

reliable source that one man entered in Mazbat area with weapons.

PW5 has further stated that informant along with 16-17 army personnel

had apprehended the accused with two pistol, one dao, rope, polythene

and carry bag at Bombay center and handed over him to Mazbat PS

along with seized articles. Police had seized the articles and he had

signed the seizure list. He has identified the seizure list as Exhibit 2

and Exhibit 2 (1) is his signature. 

13. During cross examination he has stated that at the time of operation

there was 5/6 persons present from police, but he did not remember

their names. Police had read over the seizure list before him, but he did

not remember the content of the seizure list.  The articles had been

seized at Bombay center, but he did not know the specific name of the

place. He had signed the seizure list at Mazbat PS.  Rests of his cross

examination are the suggestions which he has denied.  

14. PW6 SI Billeswar Kalita has deposed in his evidence that he knew the

informant.  He  knew  the  accused  person  from  the  day  of  the

occurrence. This incident took place last year. Informant, himself along

with  his  staff  went  to  Bombay  center  for  operation.  They  got  the

information from input sources that one cadre from NFFB was coming

to Mazbat area, then they saw the accused came with a bag near Pagla

river.  Thereafter, they checked the bag and found one dao, two nos

handmade (country made) pistol, one plastic carpet, one plastic rope

and  plastic  carry  bag.  Afterwards  the  accused  person  along  with

articles  were  taken  to  Mazbat  PS.  PW6 had seized  the  articles  and

prepared the seizure list. He has identified the seizure list as Exhibit 2

and Exhibit 2 (3) is his signature. He had seized the Material Exhibits

“A”, “B”, “C”, “D” and “E” and handed over before police station. He

had seen the seized articles before the Court. 
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15. During cross examination PW6 has stated that they went to Mazbat

with about 21-22 personnel. He had not investigated the case. He had

not mentioned the specific place of seizure on the seizure list. Seizure

witnesses were all official witnesses. Rests of his cross examination are

the suggestions which he has denied.

16. PW7  Lankeswar  Narzary  has  stated  in  his  deposition  that  on

18.07.2017 he had received two country made pistol marked as Exhibit

“A”  and  “B”  for  examination  vide  police  reference  No.

UDL/Crime/23/2017/2011-12  dated  15.07.2017.  The  weapons  were

sent him in seal wooden box. On examination he found the followings:

(1) Exhibit A and B are serviceable,

(2) The exhibit A was 9 mm and Exhibit B was 12 mm bare,

(3) The exhibit A and Exhibit B are already serviceable arms,

(4) The exhibits are dangerous to human life,

(5) No any other information.

PW7 has  identified  his  report  as  Exhibit  3  and  Exhibit  3  (1)  is  his

signature.  

17. During cross-examination he has stated that the sealed wooden box

was sent by the police through the SP office. He had not mentioned as

to what procedure was followed on pistols at the time of examination.

18. PW8  Dimpal  Goyari,  the  IO  herein  this  case  has  stated  that  on

07.07.2017 he was posted at Mazbat PS as OC. That day he received

an  FIR  from  the  informant  and  registered  a  case  and  himself

investigated the case. At the time of filing the FIR, the informant had

handed over the accused along with two country made pistol, one dao,

polythene, bag before him. He had seized the articles. Before receiving

the FIR he got an information that one NFFB cadre was roaming around

in Mazbat area with weapons. Then he asked the 2nd officer Billeswar

Kalita to went there and he had seized the articles. PW8 has visited the
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place of occurrence, arrested the accused person. After completion of

the  investigation  he  has  submitted  the  charge  sheet  against  the

accused u/S 25 (1) (a) Arms Act. He has identified the FIR as Exhibit 1

and 1 (2) is his signature. PW8 has identified the sketch map as Exhibit

4 and Exhibit 4 (1) is his signature. He has also identified the charge

sheet as Exhibit 5 and Exhibit 5 (1) (a) is his signature.   

19. During cross-examination he has stated that after receiving the FIR

he has visited the place of occurrence at 04:40 PM in the evening hour.

He has not shown the Pagla river in his sketch map. He has made the

GD entry at about 02:20 PM.  Rests of his cross examination are the

suggestions which he has denied.   

20. Appreciating  the  above  materials  on  record,  it  is  found  that  PW1

Narendra Deb Nath, the informant vide FIR, exhibit 1 alleged that the

accused was apprehended near Pagla nadi and on search he was found

with two country made pistol, one sharp weapon, one polythene, one

rope  and  one  carry  bag  from  the  possession  of  the  accused  Pone

Basumatary.  PW4  Raju  Gautam,  PW5  Makwana  Pintu  Bhai,  PW6

Billeswar Kalita also supported the informant PW1 in respect of seizure

of the aforesaid items from the possession of the accused vide Exhibit

2  (seizure list).  PW1,  PW4,  PW5 and PW6 also have identified their

signatures in the seizure list respectively. PW1 Narendra Deb Nath has

proved his signature on the seizure list as Exhibit 2 (1). He also proved

the FIR as Exhibit 1. The other witnesses i.e PW4 Raju Gautam while

deposing his evidence has identified the materials Exhibits  “A”,  “B”,

“C”,  “D”  and  “E”  before  the  Court.  PW6  Biulleswar  Kalitia  while

deposing his  evidence has  stated that  after  getting the information

from input sources that one cadre  from NFFB was coming to Mazbat

area, then he along with his staffs went to Bombay center for operation

and saw the accused person came with  a bag near  Pagla river.  On

being checked,  they found one dao,  two nos of  handmade (country

made) pistol, one plastic carpet, one plastic rope and plastic carry bag

from the possession of the accused person. He had seized the articles
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and  prepared  the  seizure  list.  He  has  identified  the  seizure  list  as

Exhibit  2 and Exhibit  2 (3)  is  his signature.  He had also seized the

Material Exhibits “A”, “B”, “C”, “D” and “E” and handed over it before

police station. He has also seen the seized articles before the Court

while deposing his evidence. Thus, having gone through the evidence

of all the PWs herein this case no contradictory statement has been

found regarding the seizure of the articles from the possession of the

accused person. The evidence of all the PWs are found to be consistent

and hence trustworthy. 

21. Learned defence counsel during cross examination of the aforesaid

witnesses could not able to rebut the incriminating evidence of PW1,

PW4,  PW5 and PW6 in  respect  of  seizure of  the two country made

pistol, one dao, one plastic carpet, one plastic rope and one carry bag

from the possession of the accused person. The defence also has failed

to  prove  before  the  Court  in  respect  of  existence  of  any  previous

enmity etc. in order to disbelieve the evidence of the aforesaid PWs.

Although, the defence has stated during argument that the prosecution

has not taken any independent seizure witnesses and prosecution has

shown deferent place of seizure, but when the seizure was made on

receipt of information about possessing pistol, it is quite natural that

police personnel will first try to apprehend the person and to bring him

to their custody or to the police station for further interrogation etc. In

this  instant  case  also  after  getting  information  about  the  accused

person  having  in  possession  with  arms,  they  made a  raid  first  and

apprehended the accused person and immediately took him to police

station and as such non-examination of any independent witness, will

not, in my opinion be fatal to the prosecution case at hand.  

22. Learned defence counsel during course of argument also pointed out

that the prosecution has shown deferent places of seizure, but his plea

is not substantiated by any material evidence. Having perusal of the

evidence of PWs, it is seen that all the PWs i.e PW1, PW4, PW5 and

PW6 deposed in their evidence that the accused was apprehended at
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Pagla nadi,  near  Bombay center.  After  apprehension of  the accused

person two country made pistol, one dao, one polythene, one rope and

one  carry  bag  was  recovered  from  the  possession  of  the  accused

person  and   immediately  the  articles  were  seized  there.  PW6  SI

Billeswar  Kalita  also  has  confirmed  the  evidence  of  other  PWs  by

stating that after arresting the accused person he was handed over to

Mazbat PS along with the articles. In my opinion, it is difficult in each

and every case to prepare a seizure list in the place itself where the

articles  are  found  and  recovered,  but  what  is  material  is  that  the

articles were recovered from the possession of the accused person and

subsequently those were seized.

 

23. The most vital witness in this case is PW7 Lankeswar Narzary. PW7

being  the  Armourer  had  examined  the  weapon  recovered  from the

possession of the accused person and on examination he found the

following :

(i) Exhibit A and B are serviceable,

(ii) The exhibit A was 9 mm and Exhibit B was 12 mm bare,

(iii) The exhibit A and Exhibit B are already serviceable arms,

(iv) The exhibits are dangerous to human life,

24. At this point I want to reproduce the Section 2(1) (e) of Arms Act

defines the fire arms as follows:

“fire-arms  means  arms  of  any  description  designed  or  adapted  to

discharge a projectile or projectiles of any kind by the action of any

explosive or other forms of energy , and includes 

(i) artillery, hand-grenades, riot-pistols or weapon of any kind designed

or adapted for the discharge of any noxious liquid, gas or other such

thing,

(ii) accessories for any such fire-arm designed or adapted to diminish

the noise or plash caused by the firing thereof, 

(iii) parts of, and machinery for manufacturing, firearms, and

(iv) carriages, platforms and appliances of mounting, transporting and
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serving artillery;”

Similarly, the ammunition is defined in section 2(1)(b) of the Arms as

follows:-

“ammunition” means ammunition for any firearm, and includes:

(i) rockets, bombs, grenades, shells and other missiles,

(ii) articles designed for torpedo service and submarine mining,

(iii)other  articles  containing,  or  designed  or  adapted  to  contain,

explosive, fulminating or fissionable material or noxious liquid, gas or

other such thing, whether capable of use with fire-arms or not,

(iv) charges for fire-arms and accessories for such charges,

(v) fuses and friction tubes,

(vi) parts of, and machinery for manufacturing, ammunition, and

(vii) such ingredients of ammunition as the Central Government may

by notifications in the official Gazette, specify in this behalf”

25. Vide exhibit 2 (seizure list) two country made pistol,  one dao, one

polythene (Blue and green color), one rope and one plastic carry bag

were recovered from the possession of the accused person and seized

pistol  are fire arms respectively as define in the Section 2(1) (e) of

Arms act. Section 3 of the Arms Act provides that-

Section  “3.  License  for  acquisition  and  possession  of  fire-arms  and

ammunition-

      (1)No person shall acquire, have in his possession, or carries any

fire-arm or ammunition unless he holds in this behalf a license issued in

accordance  with  the  provisions  of  this  Act  and  the  rules  made

thereunder:

      Provided  that  a  person  may,  without  himself  holding  a  license,

carry any fire-arm or ammunition in the presence, or under the written

authority, of the holder of the license for repair or for renewal of the

license or for use by such holder.

       (2)Notwithstanding  anything  contained  in  sub-section  (1)  no

person, other than a person referred to in sub-section (3),shall acquire,

have in his possession or carry, at any time, more than three fire-arms:
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           Provided that a person who has in his possession more fire-arms

than three at the commencement of the Arms (Amendment) Act, 1983,

may retain  with  him any three  of  such  fire-arms and shall  deposit,

within ninety days from such commencement the remaining fire-arms

with the officer-in-charge of the nearest police station or, subject to the

conditions prescribed for the purpose of sub-section (1) of Section 21,

with a licensed dealer or, where such person is member of the armed

forces of the Union, in a unit armoury referred to in that sub-section.  

           (3) Nothing contained in sub-section (2) shall apply to any dealer in

fire-arms or any member of rifle club or rifle association licensed or

recognized by the Central Government using a point 22 bore rifle or an

air rifle for target practice. 

         (4) The provision of sub-sections (2) to (6) (both inclusive) of Section

21 shall apply in relation to any deposit of fire-arms under the proviso

to sub-section (2) as they apply in relation to the deposit of any arm or

ammunition under sub-section (1) of that section”.

  

26. In this instant case the accused has failed to show that he was having

any license or authority to possess the seized pistol. Defence has also

failed to adduce any evidence that from what source the accused has

got  the  seized  pistol.  On  the  basis  of  the  above  position  and  the

materials available on record, as discussed above, I have come to the

conclusion that the prosecution has been able to prove that accused

Pone  Basumatary  was  found  possessing  the  seized  arms  without

having any license  or  authority  and  thereby he had committed  the

offence u/S 25 (1-B) (a) of Arms Act.

27. Though,  the accused was  charged u/S  25  (1)  (a)  Arms Act,  I  find

materials  against  the accused person u/S  25 (1-B)(a)  Arms Act  and

hence, the accused is convicted for the minor offence i.e u/S 25 (1-B)

(a) as per the provision u/S 222 Cr. PC.
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28. Heard  on probation: Considering  the  nature  and  gravity  of  the

offence and the circumstances under which the same was committed, I

do not deem it fit to give the accused person on benefit of probation.

29. Heard on sentence: Heard learned defence counsel on the point of

sentence and he has prayed for leniency. 

30. Upon consideration of the available materials on record and also on

consideration of the submission during sentence hearing, accused Pone

Basumatary  is  sentenced  to  undergo  Rigorous  Imprisonment  for  a

period of one (1) year and to pay a fine of Rs. 10,000/- (Rupees ten

thousand)  in  default  to  further  Rigorous  Imprisonment  for   one  (1)

month for the offence u/S 25 (1-B) (a) Arms Act. 

31. The period of detention in custody during the period of investigation

and trial be set off from the period of sentence of imprisonment. The

fine amount after payment be deposited into the government treasury.

32. The seized arms be confiscated to the State and the other seized

items be disposed of in due course of time as per procedure of law.  

33. Let the convicted accused be furnished with a copy of the judgment

free of cost as per section 363 Cr. PC.     

The judgment is given under the hand and seal of this court on this 14 th

day of June, 2018.

                          (N Lahkar)
                Addl. Chief Judicial Magistrate

                   Udalguri,  Assam. 
Dictated and corrected by me:

          (N Lahkar)
Addl. Chief Judicial Magistrate  
         Udalguri,  Assam. 
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 APPENDIX

A. Prosecution witnesses : PW 1 Sri Narendra Deb Nath (Informant)

PW 2 Sri Alush Baumatary

PW 3 Sri Simsan Narzary

PW 4 Sri Raju Gautam

PW 5 Sri Makwana Pintu Bhai 

PW 6 Sri Billeswar Kalita

PW 7 Sri Lankeswar Narzary and 

PW 8 Sri Dimpal Goyari

B. Defence witness : Nil.

C. Documents exhibited :Ext.1 FIR
Ext.2 Seizure list
Ext.3 Armourer report. 
Ext.4 Sketch map.
Ext.5- Charge sheet.

  (N Lahkar)
                Addl. Chief Judicial Magistrate  

        Udalguri,  Assam.
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